Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1972

State of Utah, in the Interest of: Robin D. Mullen And Kelly Dee
Mullen : Brief of Appellant

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machinegenerated OCR, may contain errors.L.A. Bingham; Attorney for Appellant
Recommended Citation
Brief of Appellant, Utah, in the interest of Mullen, No. 12916 (1972).
https://digitalcommons.law.byu.edu/uofu_sc2/5714

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been
accepted for inclusion in Utah Supreme Court Briefs (1965 –) by an authorized administrator of BYU Law Digital
Commons. For more information, please contact hunterlawlibrary@byu.edu.

TABLE OF CONTENTS
Page
Statement of Nature of the Case . . .
Disposition in Lower Court
Relief Sought on Appeal . . . . . . .
Statement of Facts .
Argument . .

2

.. .
"'

Point 1 •.

3

3

THE COURT COMMITTED ERROR WHEN IT
TERMINATED THE PARENTAL RIGHTS OF
THE NATURAL FATHER, ROBERT MULLEN,
INASMUCH AS THE EVIDENCE PRESENTED
WAS INSUFFICIENT TO SUPPORT SAID
TERMINATION.
Statutes Cited
Section 55-10-109, U.C.A. 1953,
Amended 1965

3-4

Cases Cited
Anderson v. Anderson,
18 Utah 2d 89, 92, 416 P. 2d 308
(1966)........

3

State ex rel Jennings,
20 Utah 2d 50, 432 P. 2d 879

3

State ex rel Valdez,
Utah 2d
-P-._2_d_
, -{-ca_s_e-No. 12826,
filed January 3, 1973
In Re Sego
499 P. 2d 881 . . . . . •

3
6

IN THE SUPREME COURT OF THE STATE OF UTAH

------------------------State of Utah, in the interest of:
ROBIN D. MULLEN
KELLY DEE MULLEN,

)
)
) Case No,
) 12916
)

Persons under Eighteen Years of Age.)

-----------------------BRIEF OF APPELLANT

STATEMENT OF NATURE OF CASE
This is an appeal by the natural father
from an Order and Judgment of the Juvenile
Court permanently depriving him of all parental
rights in connection with his two children,
issue of a valid marriage.
DISPOSITION IN LOWER COURT
The Juvenile Court, upon the petition
of the materna I grandparents, found the appel Iant,
the said natural father, to be unfit by reason of
conduct and condition which will and would be
seriously detrimental to the children, that the
parental rights of the father are terminated and
the children are hereby placed for adoption.
RELIEF SOUGHT ON APPEAL
The appellant seeks reversal of the
Juvenile Court order terminating his parental
rights and remand to said Juvenile Court with
directions to establish appropriate temporary care

2

provisions for said children pending appellant's
release from his incarceration in the Utah State
Prison.
STATEMENT OF FACTS
Appellant, Robert Mullen, was convicted
of Murder in the Second Degree. He took the life
of his wife and the mother of the children herein.
He was sentenced to the Utah State Prison for an
indeterminate period as provided by our State
statutes.
Thereafter, the maternal grandparents
presented to the Juvenile Court a petition to
terminate the parental rights of Robert Mullen,
and place the children for adoption.
It was the allegation in said petition
that the said Robert Mullen, is unfit and
incompetent by reason of his mental and psychological condition, his incarceration in the Utah
State Prison, his conduct in taking the life of
the mother of said children, and is 11 seriously
detrimental" to the children.
Hearings were held before the Juvenile
Court, and the petition for termination granted.
It was stipulated that the appellant
murdered the mother, that he is the natural father,
that he is presently in the Utah State Prison.
The remainder of the allegations of the petition
were denied.

ARGUMENT
POINT I
THE COURT COMMITTED ERROR WHEN IT
TERMINATED THE PARENTAL RIGHTS OF THE NATURAL
FATHER, ROBERT MULLEN, INASMUCH AS THE EV I DENCE
PRESENTED WAS INSUFFICIENT TO SUPPORT SAID
TERMINATION.
Section 55-10-109, U.C.A. 1953, as
amended 1965, provides as follows:
"Termination of Parental Rights
(1) The court (Juvenile) may decree
a termination of all parental rights
with respect to one or both parents
if the court finds:
(a) that the parent or parents are
unfit or incompetent by reason of
conduct or condition seriously
detrimental to the child. 11
The Juven i 1e Court being a court created
by statute has limited jurisdiction and only
that jurisdiction granted by the statute
creating it. See Anderson v. Anderson, 18 Utah
2d 89, 92, 416 P. 2d 308 (1966) and State ex rel
Valdez,
Utah 2d
,
P. 2d
, (Case No. 12826, filed January 3,
1973.
This court has 1 ikewise ruled it has the
power to review the Findings of Facts made by
inferior courts in equity matters and specificalli
in matters relating to termination actions
similar to the instant case, as indicated in
State ex rel Jennings, 20 Utah 2d 50, 432 P. 2d
879,
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The statute granting power to the
Juvenile Court (55-10-109, U.C.A. 1953 as
amended 1965) refers to a parent who is unfit
or incompetent to keep his children under
either of two conditions: 11 conduct seriously
detrimental" to the child, or "condition"
seriously detrimental to the child, 11
In connection with the father's conduct it is conceded, and it was so stipulated,
that he did kill the mother. We had here a
relatively young couple, young marriage, and
young children. Amid the usual charges and
countercharges, this marriage ended tragically.
If we may consider the father, and more
specifically his conduct, for a moment outside the context of this act of violence, we
find a good husband and father.
The father of the deceased wife testified
that Robert had not been guilty of physical
abuse where the children were concerned (T.14).
There was some testimony of minor and insignificant displays of anger, such as being a poor
loser at card games (T. 171), angry upon being
awakened (T.15), and anger over breaking his
false teeth (T.15).
His father-inlaw testified he worked
two jobs and was a good provider (T.32). The
summary given by the father-inlaw would indicate
that Robert adequately provided for his children
and his care was acceptable (T.32). This is the
only witness who testified concerning the actual
care and affection shown by Robert toward his
children. The father's mother indicated nothing
detr imenta 1.

In further review of the 11 conduct 11 of
the father, we then arrive at the unfortunate
death of the mother,
During the breakup of his marriage, the
father took an overdose of aspirin (T.20),
threatened his father-inlaw (T.18), and the
1 ife of his wife (T.18). There were threats
toward a man allegedly involved with Robert 1 s
wife. This period of breakup and turmoil
resulted in Robert killing his wife in a most
violent and distressing manner. The evidence
indicates she was cut numerous times with a
small curved knife.
We therefore have the situation where
a father prior to this act, and since this act,
has evidenced the virtues of an average hardworking, father. The court had the testimony
of three psychiatrists who testified concerning
the father 1 s condition and abilities to function
as a parent in the future.
Or. Harvey Wheelwright, M.D., testified
Robert could not love his wife (T.67), was
genuinely concerned over welfare of the
(T.68) and concluded it was harmful for young
children to be moved, once they were placed
with foster parents (T.71).

Dr. Dally, a mental health psychiatrist,
had examined Robert several times immediately
prior to his murder trial, and just prior to the
Juvenile Court hearing. He indicated at (T.153)
that he did not believe this same violent act
would happen again. He indicated it was occasione
by 11 that particular situation 11 •
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Dr. Dally further indicated the
testimony that defendant was a 11 loner 11 in
prison did not have negative implications.
The Doctor testified at (T.162) that Robert
was not a 11 psycopath 11 and many in prison are.
He further agreed that Robert's failure to
associate on close terms with fellow
prisoners may be an indication of good mental
hea I th (T. 162) .
In relation to Robert's conduct in
prison, a Mr. Moss testified. Mr. Moss is
a qua I ified social worker with appropriate
education and experience (T.107). He is the
father's social worker and testified the
father had made a good adjustment, was going
to school, was working, and was an exemplary
prisoner (T .108).
Mr. Moss further indicated he expected
him to be in prison a total of seven years
(T. l 09) .
The court was next faced with the
problem concerning whether or not the father's
present condition either separately, or in
conjunction with his 11 conduct 11 warranted
termination of parental rights.
It is true he has been convicted of a
most serious crime. Very recent cases would
clearly indicate this fact alone is insufficient.
The State of Washington in 1972,
Sego, 499 P. 2d 881, considered a case wherein
killed his wife, the mother of his
two small children. The court remanded for the
taking of additional evidence. The court
stressed the fine rehabilitation record of the

father, stressed early release probabilities, and indicated that a review of the
law is studded with phrases and words
such as 'for the most powerful reasons',
1
imperatively', 'clear case must be proved',
etc.
The court, as expressed in the Valdez
case handed down short days ago, has always
viewed termination proceedings, or custody
hearings in general, with great care.
Notwithstanding the father's conviction and incarceration, a careful review of
the transcript clearly indicates a man who
has and will be able in the future to provi•
for his children. Serving the best welfare
of children in this type situation is not
always served by terminating the natural
father's rights. The evidence indicates
clearly that Robert and his children can,
with the help available in this community,
assist each other with the problems this
act of violence has created.
CONCLUSION
Appellant respectfully asks the court
to rule that the evidence fails to support
the conclusion of the Juvenile Court
terminating appellant's parental rights, and
ordering dismissal of the petition herein.
Respectfully submitted,
L. G. BI NGHAM

Attorney for Appellant
453 - 24th Street
Ogden, Utah 84401

